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Honorable Justices:

Pacific Justice Institute, on behalf of itself, submits this amicus brief
to address the legal standards for granting a stay of the implementation of a
constitutional provision.

Summary of the Argument

The stay should be denied based on the following two points:

1. The California Supreme Court lacks the authority to stay the
implementation of a duly enacted amendment to the
Constitution.

2. A stay will alter the status quo. The definition of marriage was
placed in the constitution by amendment of the people by
operation of law on November 6, 2009. CA Const. Art.VIIII,
§4. Further, same sex marriage was the status quo for a mere
143 days before the election. Save for that 143 day period,
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marriage between a man and a woman has been the status quo
in California since 1850.

Interest of Amicus Curiae

Pacific Justice Institute is a nonprofit organization which has provided
extensive legal counsel and representation to religious organizations and
people of faith relative to amending the California Constitution so that
marriage is defined with clear parameters. In addition, Pacific Justice
Institute attorneys represent scores of churches in securing their expressive
rights of religion, speech, and association under the U.S. and California
Constitutions, as well as, protecting them from interference from the
government, in violation of the Establishment Clause, in theological and
ecclesiastical matters.

Argument

a. The California Supreme Court lacks the authority to stay
implementation of a duly enacted amendment to the Constitution.

Petitioners rely on section 923 of the California Code of Civil
Procedure (CCP) as authority for a stay of the implementation of Article II,
§8 of the California Constitution. This section provides no grounds upon
which the Supreme Court can prevent the implementation of a constitutional
amendment while it is under review by the Court. Indeed, Petitioners have
cited to no case in California’s 158 years of judicial history in which this
Court has taken such an action. There is a good reason for this. Such action
would be an usurpation by the judiciary in violation of the separation of
powers. CA Const. Art. 111, §3.

Having failed to cite even one case under CCP §923, Petitioners then
rely on Rosenfeld v. Miller (1932) 216 Cal. 560, involving a writ of
supersedeas. This is simply the wrong application of the law to the facts.
The use of such a procedure is only available when there is a lower court
order to supersede. “[A] writ of supersedeas will not issue ‘where no
process of or action by the court below is involved.”” Sun-Maid Raisin
Growers of Cal. v. Paul (1964) 229 Cal. App. 2d 368, 377 (string cite
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omitted). In the present petition before this Court, there are no lower court
orders for which this procedure can be employed. It should not be
overlooked that the Petitioners have failed to identify a single case in which
a writ of supersedeas has been used in relation to a request to stay
implementation of a statute, much less an amendment to the Constitution.

Failing to present even a colorable claim that this Court has authority
under CCP §923 to stay implementation of a constitutional amendment, the
Petitioners turn to cases involving preliminary injunctions. (Robbins v.
Superior Court (1985) 38 Cal.3d 199; 2M Restaurants, Inc. v. San Francisco
Joint Exec. Bd. of Culinary Workers (1981) 124 Cal.App.3d 666, Common
Cause v. Bd. of Supervisors (1989) 49 Cal.3d 432; White v. Davis (2003) 30
Cal.4™ 526; IT Corp. v. County of Imperial (1983) 35 Cal.3d 63.) Again,
not one of the cases cited by the Petitioners involves a stay of the
implementation of a constitutional amendment.

In sum, the Petitioners have not provided any support for the threshold
question of whether this Court has the authority to stay implementation of a
duly enacted provision of the Constitution.

b. The status quo consists of the definition of marriage found in the
Constitution.

Even if this Court had the authority to grant a stay of the
implementation of Art. II, §8 of the Constitution, a stay would alter the
status quo. The definition of marriage was inserted into the constitution by
amendment of the people by operation of law on November 6, 2009. “A
proposed amendment or revision shall be submitted to the electors and if
approved by a majority of votes thereon takes effect the day after the
election unless the measure provides otherwise.” CA Const. Art.VIIII, §4.
Because the Petitioners failed to seek and receive an emergency stay before
the law went into effect on November 6, 2008, the status quo is
unquestionably the definition of marriage as determined by the voice of the
people. Petitioners’ position that the status quo will not be unchanged if a
stay is ordered is simply wrong as to the facts.

The Petitioners apparently argue that this Court’s decision
overturning Family Code § 308.5 (commonly referred to as Proposition 22)
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is the current status quo. In re Marriage Cases (2008) 43 Cal.4"™ 757.
Simply put, that was the status quo before November 6, 2008. But from
November 6 until the present, the status quo is that “[o]nly marriage between
a man and a woman is valid and recognized in California.”

Moreover, taking a historical view of marriage in this state provides
a clearer perspective on whether the Petitioners’ request for a stay is an
alteration to what is understood as “marriage.” This Court’s determination
that defining marriage as between a man and a woman is unconstitutional
was the status quo from June 16, 2008 until November 5, 2008 -- a mere 143
days. But, marriage between a man and a woman has been the existing state
of affairs since 1850 and, except for the 143 day interval, has been the status
quo once again starting November 6. The Petitioners’ request for a stay
would thus be a radical departure from both the state of the law as it stands
today as well as from a historical perspective, i.e., 158 years versus 143
days.

Conclusion

This Court lacks the authority to provide the remedy sought by the
Petitioners — a stay of implementation of a constitutional amendment. Thus,
because the Petitioners’ remedy is devoid of any legal merit, the request for
a stay should be denied.

Respectfully submitted,

PACIFIC JUSTICE INSTITUTE

v et
Kevin T. Snider, SBN # 170988
Matthew B. McReynolds, SBN # 234797
Attorneys for Pacific Justice Institute
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PROOF OF SERVICE

I declare that I am, and was at the time of the service hereinafter mentioned, at
least 18 years of age and not a party to the above-entitled action. I am employed in the
City and County of Sacramento. My business address is 9851 Horn Road, Ste. 115,
Sacramento, CA 95827. On November 12, 2008, I caused to be served the following
document.

AMICUS CURIAE LETTER IN OPPOSITION TO THE PETITION FOR WRIT OF
MANDATE FILED BY KAREN L. STRAUS (STRAUSS, ET AL. v. HORTON, ET
AL))

By placing a true copy thereof in an envelope addressed to each of the persons named
below at the address shown, in the following manner:

SEE ATTACHED SERVICE LIST

BY OVERNIGHT MAIL: [ placed a true copy in a sealed envelope addressed as
indicated below, on the above-mentioned date. I am familiar with the firm’s practice of
collection and processing correspondence for delivery by Federal Express (Fed Ex).
Pursuant to that practice, envelopes placed for collection at designated locations during
designated hours are delivered to Fed Ex with a fully completed air bill, under which all
delivery charges are paid by the Pacific Justice Institute, that same day in the ordinary
course of business.

Service on the parties below:

Attorneys for Petitioners:

Nat’l Center For Lesbian Rights
Shannon P. Minter

Melanie Rowen

Catherine Sakimura

Llona M. Turner

Shin-Ming Wong

Christopher F. Stoll

870 Market Street, Suite 370

San Francisco, CA 94102

T: (415) 392-6257 / F: (415) 392-8442

Munger, Tolles & Olson, LLP
Gregory D. Phillips

Jay M. Fyjitani

David C. Dinielli



Michelle Friedland

Lika C. Miyake

Mark R. Conrad

355 S. Grand Avenue, 35" Floor

Los Angeles, CA 90071-1560

T: (213) 683-9100 / F: (213) 687-3702

Lambda Legal Defense and Education Fund, INC.
Jon W. Davidson

Jennifer C. Pizer

F. Brian Chase

Tara Borelli

3325 Wilshire Boulevard, Suite 1300

Los Angeles, CA 90010 ,

T:(213) 382-7600 / F: (213) 351-6050

ACLU Foundation of Northern California
Alan L. Schlosser

Elizabeth O. Gill

39 Drumm Street

San Francisco, CA 94111

T: (415) 621-2493 / F: (415) 255-8437

ACLU Foundation of Southern California
Mark Rosenbaum

Clare Pastore

Lori Rifkin

1313 W. 8" Street

Los Angeles, CA 90017

T:(213) 977-9500 / F: (213) 250-3919

ACLU Foundation of San Diego and Imperial Counties
David Blair-Loy

P.O. Box 87131

San Diego, CA 92138-7131

T: (619) 232-2121 / F: (619) 232-0036

Law Office of David C. Codell

David C. Codell

9200 Sunset Boulevard, Penthouse Two
Los Angeles, CA 90069

T:(310) 273-0306 / F: (310) 273-0307

Orrick, Herrington & Sutcliffe LLP
Stephen V. Bomse
405 Howard Street



San Francisco, CA 94105-2669
T: (415) 773-5700 / F: (415) 773-5759

Respondents:

Mark B. Horton, MD, MSPH

State Registrar of Vital Statistics

Of the State of California and

Director of the California Department of
Public Health

1615 Capital Avenue, Suite 73.720

P.O. Box 997377 MS 0500

Sacramento, CA 95899-7377

(916) 558-1700

Linette Scott, MD MPH

Deputy Director of Health Information and
Strategic Planning of California
Department of Public Health

1616 Capital Avenue, Suite 74.317

Mail Stop 5000

Sacramento, CA 95814

(916) 440-7350

Edmund G. Brown, Jr.
California Attorney General
1300 “I” Street

P.O. Box 94255

Sacramento, CA 94244-2550
(916) 445-9555

I certify under penalty of perjury that the foregoing is true and correct, and that
this Certificate of Service was executed by me on November 12, 2008, at Sacramento,
California.

Ryan Losey




